	
	Article 38 of GBER

	Question (BG):

It is planned a state aid scheme for energy efficiency measures in SMEs mainly in the manufacturing sector based on Article 38 of the GBER. For this purpose we would like to ask for clarification on the following issues:

1) Art. 38, par.3 defines two methods for determination of the eligible costs: a) where the costs of investing in energy efficiency can be identified  in the total investment cost as a separate investment; b) where the costs of investing in energy efficiency can be identified by reference to a similar, less energy efficient investment

1.1) What method / document should be used to define under which of the two possibilities fall the investment costs of energy efficiency measures?

Would it be correct to assume that investment costs for implementation of measures recommended in energy audit fall under the first possibility (under Art. 38, par. 3, a))?

In case of positive answer what are the conditions to use this method/document?

1.2) We would very much appreciate your opinion under which of the cases of Art.38, par. 3 shall be classified the examples of energy efficiency measures that are given below.

A. The first example is a project of company for production and support of electronic systems for gas (LPG) and petrol stations. An energy audit of the company was carried out that recommends the implementation of energy efficiency measures (EEM) as follows:

EEM1: Installation of new laser cutting machine

The existing machinery and equipment in the company for manual gas cutting and milling in the company are heavily depreciated and cannot be repaired (no spare parts on the market). If the company has lase cutting machine, processing parts by laser cutting, can be produced more quickly, with fewer operations and with little additional processing, which leads to lower cost and a better appearance of products. In addition, the laser cutting machine to be introduced is much faster and more economical than the used CO2 lasers. The expected energy savings as results of the implementation of the measure are 95.6% (from 78 865 kwh/y to 3 485 kwh/y)

EEM2: Installation of new rotary screw compressor
The company has two reciprocating compressors and envisages one of the compressors to be replaced by a new rotary screw compressor. The expected energy savings as results of the implementation of the measure are 21.92% (from 2 121,8 kwh/y to 1656,6 kwh/y)
EEM3: Installation of new milling machine (vertical CNC center)

The milling is performed by three milling machines which are heavily depreciated and no spare parts are available at the market, causing significant loss of energy. The expected energy savings as results of the implementation of the measure are 96.53% (from 28 800 kwh/y to 1 000 kwh/y)

EEM4: Heating of an industrial building, incl. heat distribution system

This measure includes 4 sub-measures: insulation of walls, roof and floor; installation of heat pump ‘outside air to water’; solar system for domestic hot water; installation of energy-efficient lightning. The expected energy savings as results of the implementation of the measure are 36.1% (from 98 620 kwh/y to 62 992 kwh/y)

B. In the second example the EEM of a different company are as follows: Improving combustion efficiency through fuel switching and installation of new energy-efficient gas burners. The expected energy savings as results of the implementation of the measure are 14 % (from 321 675 kwh/y to 276 640 kwh/y).

All measures meet the criteria for energy efficiency according to the definition for energy efficiency in Art.2 of GBER

2) Would it be eligible under Art. 38 energy efficiency measure, included in energy audit, that consists of energy production from renewable sources for own use, as for example implementation of heat pumps, solar PV power systems, solar collectors, biomass boilers, etc.

	Reply:

The choice of method for determining the eligible costs under Article 38 of GBER depends  on the extent to which these can be identified as a separate investment or not. 
It seems the eligible costs for the examples you provide under question 1 A and B could all be calculated applying the method outlined under Article 38 p. 3 (b) of GBER.  
You should identify an alternative less environmentally friendly investment that would be plausibly carried out without the aid (the reference investment); the cost difference between the actual investment and the reference one will constitute the eligible costs. 
Please note the following:

-  regarding machinery and other technical appliances the reference investment should be similar in terms of size and capacity to the one planned;
-  aid shall not be granted under Article 38 of GBER where improvements are undertaken to ensure compliance with Union standards;
- It is the responsibility of the Member States to verify the credibility of the counterfactual situation and to determine the eligible costs.
Regarding the examples contained in your second question we would like to draw your attention to the fact that for some measures, in particular those related to RES Articles 38 of GBER does not apply. There are separate GBER provisions which govern investment aid to renewable installations, namely Article 41 of GBER.
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